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Abstract

One of the central issues in jurisprudence and civil law is the basis for the waiver of
liability (Dhaman) in trust-based possession (Yad-e Amani). This research employs a
dual-dimensional analysis to demonstrate that the waiver of liability, from a Sharia
perspective, stems from the insufficiency of evidence for the “Rule of Liability of
Possession” (Dhaman-e Yad), while from a rational perspective, it is justified based on
the logic of the owner’s “Rational Trust” (E’temad-e Oghala’i).

The essence of Istiman (entrustment) lies in the reliance of possession on valid permission
(Idhn). In this regard, a new classification of permission is presented: 1) Trust-creating
permissive permission (independent or subordinate), which attributes the quality of
“Trust” to the possession by religious decree; 2) Non-trust permissive permission, issued
solely to remove the prohibition of disposal; and 3) Contract-creating permission, in
which trust is a subordinate effect. This classification allows for a unified explanation
of seemingly exceptional cases, such as “Possession via Void Contract” (Magbiz bi-Aqd
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Fasid) and “Property taken for examination” (Ma’khlz bi-I-Sawm). In these instances,
the permission lacks the trust-based quality derived from Sharia. Accordingly, the “Rule
of Liability of Possession” remains the primary principle for any control over another’s
property without ownership or permission; however, possession authorized by valid
permission—possessing the quality of Sharia trust—is excluded from this principle. The
criteria for the continuity of Istiman are the observance of the limits of permission and
the avoidance of transgression (Ta’addi) and negligence (Tafrit). Ultimately, by separating
the realm of decree from the realm of justification and offering a new taxonomy of
permission, this analysis grounds the jurisprudential mechanism of Istiman on an
objective and rational basis, providing a clear framework for distinguishing liability from
non-liability and facilitating the rereading of modern legal institutions in light of trust-
based rules.

Keywords: Istiman (entrustment), Dhaman-e Yad (Liability of Possession), Permissive
Permission, Contract-creating Permission, Rational Trust.
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