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Abstract

Given that the general rule in contracts is that they are binding (luzim), Iranian civil
law has laid out how the instability caused by optional rights (khiyarat) can come to an
end—including through the act of possession or disposition (tasarruf). Articles 450 and
451 state this in quite broad terms, treating disposition as a factor that terminates the
right of rescission across the board. That means it applies to all kinds of khiyar, including
the option of fraud (khiyar al-ghobn). However, when you dig into the foundations of
Imamiyya jurisprudence, it becomes clear that whether disposition actually terminates
the option of fraud isn’t so straightforward—it’s not an absolute, one-size-fits-all rule.
This study uses a descriptive-analytical method and draws on jurisprudential sources
to examine the role of disposition in a contract that’s become unstable due to fraud
(ghobn). It then critiques the unqualified wording of the two articles mentioned above.
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The findings suggest that when the defrauded party (maghbin) engages in disposition
after becoming aware of the fraud, that alone doesn’t cause the option to lapse—
unless, of course, the act is generally understood as indicating satisfaction with the
transaction and an actual waiver of the option. As for dispositions that happen before
the party learns of the fraud, their effect on whether the option survives depends on a
couple of things: the type of disposition (whether it transfers ownership of the property
out of the person’s hands or simply alters the asset itself) and the underlying basis for
recognizing the option in the first place (whether that’s the rule of /a darar, an implied
condition, or consensus). The overall conclusion? Generalizing the terminating effect
of disposition to every possible scenario under the option of fraud just doesn’t square
with the jurisprudential foundations of this particular khiyar. That means Articles 450
and 451 of the Civil Code need to be reconsidered and given more detailed legislative
treatment.

Keywords: Khiyar al-ghabn (option of fraud); Possession/disposition (tasarruf); Termination
of option (suqat-e khiyar)
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