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Abstract

Oneofthekeyissuesconcerningarbitration—referredtoasthe “judge of reconciliation” —
is the independence or lack thereof of the arbitrator from the disputing parties. Jurists
are divided into two groups. The majority of jurists uphold the independence of the
arbitrator, meaning that once the arbitrator, who has been chosen by the parties and to
whose judgment they have consented, has settled the dispute and issued a ruling, there
is no further need for renewed consent or acceptance by the parties. The issued award
is deemed binding and enforceable upon them.

However, some jurists reject this independence, arguing that after the arbitrator has
resolved the conflict between the parties, the ruling can only become valid and binding
if the disputing parties provide their renewed consent. As long as such consent is not
given, the arbitrator’s award carries no legal validity or binding force. This latter group
has advanced several arguments in support of their position.
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Nevertheless, a careful examination of both transmitted (naqli) and rational (‘aqgh)
evidence reveals that the majority view alighs more closely with reality. Once the parties
have voluntarily selected the arbitrator and agreed to have their dispute resolved by
him, there is no need for their renewed consent following the issuance of the award.
While the Iranian Code of Civil Procedure remains silent regarding the applicability of
the doctrine of res judicata (the finality of adjudicated matters) to arbitral awards, if we
accept that this doctrine was established with particular social considerations in mind,
it may be possible to extend its application to the arbitrator’s award as well.
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