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Abstract

The phrase “wa ana bihi za‘im” (and | am responsible for it) in verse 72 of Surah Yusuf
has sometimes been cited as evidence for the contract of daman (guarantee)—with
two possible interpretations: a guarantee over the reward of a ju‘alah (reward-based
contract) or a guarantee over the wages of a hired worker—and other times as
evidence for the contract of kafalah (suretyship/bail). These interpretations come
with certain problems, and those problems basically stem from the standard
definitions of daman and kafalah as contractual terms. But here’s the thing:
contracts and obligations arise from within society itself, and they’re essentially
confirmatory in nature. The possibility of interpreting the word za‘im in this verse
as a customary obligation actually removes all those difficulties that come from
trying to fit the verse into the standard contracts. Using an analytical-descriptive
method, this paper examines the issues with applying the verse to common contracts
like daman and kafalah, and concludes that identifying the legal institution of “bare
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suretyship” (or pure guarantee) is the correct reading. Accepting this legal institution—
and formalizing it by holding the original debtor responsible even when someone
else has guaranteed on their behalf—would make everyday dealings much smoother
within the legal framework of guarantee. The main practical benefit of adopting this
institution shows up clearly in bank guarantees: even when a third party provides the
guarantee, the borrower still remains the primary person responsible.

Keywords: Za‘im (guarantor/responsible party), Obligation (tahaddud / guarantee),
Daman, Kafalah, Reward of ju‘alah
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